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Abstract:  

Sharia banking has developed in the Middle East since a few decades ago and has spread 
all over the world massively. Its appearance, which previously aimed at accommodating 
Moslems’ interest to be freed from ribawi banking system, has changed into a very 

promising industry because of its distinct advantage compared to interest-based banking 
system. In globalization era, the parties involved are not only Moslems but also non 
Moslems since they are aware of its amazing potency. The similar condition also happens 
in Southeast Asia. Slowly but sure, Sharia banking fills the position that can give 
significant influence to the economy of a country. Sharia banking system has its own 
characteristics and peculiarities depending on each country’s economic system. 
Furthermore, the legal instrument issued by the government hold crucial role as the legal 
basis for Sharia banking’s growth. The strategic and comprehensive regulation will 
support the rapid development of Sharia banking and give positive influence toward the 
country’s economy. 
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INTRODUCTION 

Islamic muamalat activities have diversified in such a way since the time taken by 

Prophet Muhammad saw. up to this modern era. This is possibly occurred because the 

realm of muamalat tends to be more flexible than other fields eventhough they are in 

the same realm of sharia. Simply, sharia is the Islamic Law governing human behaviour 

including business matter [1]. Globally, sharia is defined as the religion that has been 

commanded by Allah swt. on the mankind (including genies) where He sent the 

messengers with the holy books and scriptures to guide them to the benefit of this world 

and the hereafter [2]. Sharia as the religious rules coverssome general aspects, i.e. 

governing faith and belief, religious practice, as well as governing kindness and 

spiritual. Those rules should be interpreted accurately and specifically by the competent 

experts so that they can be used for guiding Moslems’ religious practices. The 

interpretation process then generates an order called “al-Fiqh” which can be defined as 

the knowledge, understanding, and intelligence of Sharia matters. The root of Fiqh has 

been emerged since Rasulullah saw. era. Fiqhscholars then collected, classified, and 

made it into a single rule. The main sources of fiqh itself are the Holy Quran and hadith 

of Prophet Muhammad saw.since every fiqh rule has the sourceindeed [3]. 

Al-Fiqhis divided into two aspects, i.e.fiqh ofworship and muamalat.Fiqh of 

worship refers to the rules related to Moslems’ devotion to Allah swt. or in other word 

the guidance of the way a Moslem worships or exalts to the Creator, Allah swt. The 

things regulated in fiqh of worship are the private area between humans and their God 

so that they should always refer tothe original law, i.e. everything is prohibited except 

the things which have been determined (in Al Quran and As Sunnah) to be done by 

Moslems. Departing from that condition, in term of worship, no one is allowed to change 

or add as well as reduce the worship’s rules[4] which have been determined by Allah 

swt. 
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Allah swt. in this realm (unlike the case of muamalat, which refers to the 

horizontal relation between humans) opens the freest chance for Moslems to interact 

one another in anyform as long as it is still along the corridor of sharia.This condition 

is in line with the legal origin of muamalat, i.e. everything is allowed except the ones 

have been prohibited (by Allah swt.) in Al Quran and As Sunnah or in other word human 

is free to make as much creation and innovation as they can as long as there is no 

arguments forbid it either in Al Quran or As Sunnah. Based on that condition, the fiqh 

of muamalat can be defined as the knowledge of sharia rulings that relates to the 

practical aspects ofmukallaf (the accountable Moslem) in the area of business and 

financial dealings and derived from its detailed evidences. One of Moslems’muamalat 

activities in economic field is banking practice. 

The banking system developed by Moslems has basic differences with 

conventional banking, which has been known and used worldwide. One of the most 

important differences is the inexistence of interest system in sharia banking. This is 

because according to most scholars, the interest given belongs to riba which is haram 

and should be avoided by all Moslems. Therefore, the operational of sharia banking 

system is only based on sharia principles contained in the teaching of Islam. 

Sharia bank can be defined as a financial institution implementing sharia 

principles within its operational activities. The secretariat of Organization of Islamic 

Cooperation (OIC) defined sharia bank or Islamic bank as a financial institution whose 

statute, rules and procedures expressly state its commitment to the principle of sharia 

and to the banning of the receipt and payment of interest on any of its operation [5]. 

The sharia principles used as the basis of sharia bank are as follow: 

1) the prohibition of riba 

2) the prohibition of maghrib transaction (maysir or gambling, gharar or 

ambiguity and riba) 

3) the emphasis on halal in any activity 

4) thefairness (as religious ethics and aims) [6]. 

The evolution of sharia banking is a signal of a great change in financial industry 

as an evidence of the increasing numbers of sharia bank’s participants. The justification 

of the question why many new participants interested to join this industry (sharia 

banking) is (mainly because of) the uniqueness of the financial structure which provides 

more flexible settlement procedures (cases) than more strict- conventional bank [7]. 

Islamic banking is growing at a rapid speed and has showed unprecedented 

growth and expansion in the last two decades in spite of mismatching between existing 

financial framework and business practices. By the end of 2008 volume of Islamic 

banking has reached US $ 951 Billion within more than 50 countries’ operations [8]. 

The development of sharia banking industry is actually not limited only in Middle-East 

countries, but it spreads worldwide including Southeast Asia. 

Southeast Asia has the largest concentration of Moslems in the world. Indonesia, 

Malaysia and Brunei are the three sovereign nations where Islam is the official religion 

and is often referred to as "Islamic countries". In fact, Indonesia is the world's largest 

Moslems country. Although none of these countries have a government of "Islam" for 

these countries governed by secular lines; more, Islam has a profound influence; in 

addition to the three Moslem countries branded as 'non-Moslems'. Much of the Moslem 

communities, who represent the minority in this land, are the original Malay, while the 

remainder is largely original IndoPakistan and East Asia. 

Malaysia becomes the pioneer of sharia bank in Southeast Asia by introducing 

Islamic Banking Act. In addition, through a series of process started in 1981, Bank 

Islam Malaysia Berhad (BIMB) established in 1983 and since then sharia banking 

industry in Malaysia has grown rapidly up to nowadays. Some years later, Indonesia 

started establishing Islamic bank in 1991. After passing an adequate preparationin 

1992, Bank Muamalat Indonesia established as the first sharia bank in Indonesia. 
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Furthermore, in 1992 an Islamic-based institution established in Brunei 

Darussalam, i.e. TabungAmanah Islam Brunei (TAIB) which aimed at Moslems who 

wish to perform the pilgrimage to the holy land. The establishment factor of the bank 

was to meet the needs of Moslems in Brunei Darussalam as well as to meet the 

obligation to establish such bank (its establishment counted as fardukifayah) [9]. 

However, a big step was done in 2005 by establishing Brunei Darussalam Islamic Bank, 

which was the result of a merger of two local financial institutions (i.e. Islamic Bank of 

Brunei and Islamic Development Bank of Brunei). 

Meanwhile, the first establishment of Islamic bank in Singapore was in 1998. It 

was as a result ofthe notice from the Finance Minister of Singapore which stated that 

commercial banks will be granted business license if they offer Islamic banking system 

service [10]. That provision led to the establishment of the first Islamic bank in 

Singapore which was introduced by the Oversea-Chinese Banking Corporation or OCBC 

in 1998 by opening its Islamic window through the launching of al-Wadiah saving 

account and current account. 

The emergence of sharia banks in Southeast Asia countries gives its own colour 

in economic realm.The difference in term of establishment time influences the stability 

of sharia banking system in each country.But apart from that, there are some factors 

determining the development of sharia banking (i.e. the difference of a country’s 

economic characteristics, people’s character as well as regulation issued by government 

to support sharia bank’s operational activities). 

Therefore, this article is made for the purpose of reviewing the Islamic banking 

law in Southeast Asia. Only a few countries used as samples of this study such as 

Indonesia, Malaysia, Brunei Darussalam, and Singapore to show the comparisonof 

sharia banking’s legal instruments and the developments of sharia banking in each 

country. This followed by discussion about the opportunities and challenges for the 

future so that hopefully it can bring significant positive effects for the development of 

each country’s economy. 

 

METHOD 

Research Approach 

The research used qualitative method with social legal approach.Social legal 

research studies the interrelationship between law and other doctrinal and empirical 

social institutions. Thus, the procedures of technical designs of sociological legal 

research follow the pattern of other social sciences (11). 

Participants 

The subjects of this research were limited only to some Southeast Asia countries, 

i.e. Indonesia, Malaysia, Brunei Darussalam, and Singapore. The reason was the 

consideration of the diversity among Southeast Asia countries. One of the focal points 

was the legal rules governing sharia banking system in each country supporting the 

development of sharia bank. 

Data Collection 

Data were collected through literary method. This technique is the preceding 

technique used in every legal research. The data collection method was very useful 

because it can be done without interfering the object or research atmosphere (12). 

Literary study was done in collecting relevant materials without limiting on the history 

of sharia bank development, sharia bank development, and regulation on sharia bank 

in each sample of Southeast Asia country.  

Data Analysis 

Data were analyzed normatively and qualitatively. Then, it was further analyzed 

through syllogism (i.e. sharia bank regulation in abstracto as major premise, 
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meanwhilethe facts from research result as minor premise). After that, both major and 

minor premise were correlated to be discussed in order to get the conclusion. 

 

RESULTS 

The development of sharia banking in each country has its own different 

uniqueness and characteristics. Even though Southeast Asia countries are generally 

still one family or adjacent to each other, they cannot be equated one another. Thus, it 

becomes an interesting thing to be studied, especially in term of sharia development in 

Southeast Asia countries as well as the aspects of the legal instrument as the legal 

protection for the running sharia banking in a country. 

Indonesia 

The pioneer of sharia banks in Indonesia actually began in 1983 when the 

Indonesian government issued a regulation in banking sector, known as December 

Package 1983. In this regulation, one of the points allowed banks to give credit with 0% 

interest (zero interest). Then in 1998, the government issued October Package 1988, i.e. 

banking deregulation. This banking deregulation facilitated the establishment of new 

banks, so that the banking industry at that time grew rapidly [13]. 

Explicitly, the existence of sharia banks in Indonesia was acknowledged in 1992 

with the enactment of Law No. 7 of 1992 on Banking. This law contains provisions which 

allowprofit sharing-based bank management, mainly through Government Regulation 

No. 72 of 1992 on Profit Sharing-Based Banks as set out in Article 2 of Government 

Regulation No. 72 of 1992 on Profit Sharing-Based Banks. Since then, the existence of 

sharia banks increasingly confirmed in Act No. 10 of 1998 on the Amendment of Law 

No. 7 of 1992 on Banking, which clearly distinguishes the bank management of 

conventional and sharia banks both in the commercial and the rural banks. 

Talking about Islamic Financial Institution in Indonesia, it should be referred to 

1992. The government issued Act No.7 of 1992 on Banking in which one of its points 

mentions the possibility of the establishment of sharing system-based banks. This act 

becomes the basis of the establishment of Bank Muamalat Indonesia. After that, that 

act was revised  by Act No. 10 of 1998 on Banking, which provides an opportunity to 

the implementation of dual banking system in national banking. Rapidly, this act has 

encouraged the opening of sharia division in some conventional banks (14). 

Sharia banks position has got stronger by the enactment of Act No. 3 of 2006 on 

the Amendment of Act No.7 of 1989 on Religious Court. The presence of this act 

stipulates that sharia economic problems, including the problems emerged in sharia 

banking, aresettled by the Religious Court. Then, with the increasing number of sharia 

banks in Indonesia, the government enacted Law No. 21 of 2008 on Sharia Banking 

which comprehensively regulates sharia banks and sharia business units in carrying 

out their business activities. 

Banking regulations in Indonesia bring about sharia banking as an integral part 

of the national banking system. By these regulations, Indonesia belongs to the countries 

that follow dual banking system: the existence of sharia banking is recognized to live 

side by side with conventional banking. The dynamics of banking regulations in 

Indonesia experiences significant development in providing recognition for sharia 

banking [15]. 

The product of sharia banking develops slowly compared with the products of 

conventional banking, even though the majority of Indonesia’s population is Moslems 

[16].The effort to develop sharia banking is supported by the related parties, such as 

Bank Indonesia. Bank Indonesia issued a Grand Strategy of Market Development of 

Sharia Banking as a market development comprehensive strategy including strategic 

aspects (i.e. determining 2010 vision as a prominent sharia banking industry in ASEAN, 

establishing the new image of national sharia banking which is inclusive and universal, 
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mapping the market more accurately, developing more various products, improving 

service as well as new communication strategy which places sharia banks more than a 

bank)[17]. 

Malaysia 

Malaysia is a unique and diverse country that has a dual banking system, in 

which conventional and Islamic banking operate on a parallel basis and walk hand in 

hand. The advantage of this dual system to consumers and businesses is the 

opportunity to enjoy the flexibility of selecting the benefits from both banking systems. 

The history of sharia banking development in Malaysia officially began in 1983 with the 

enactment of The Islamic Banking Act (IBA) 1983. This act consists of regulations which 

have to be met by future Islamic banks in Malaysia as well as Central Bank of Malaysia’s 

authority to watch and control Islamic banks in Malaysia.In line with that, Malaysia 

government, at the same time, issued Government Investment Act 1983 consisted of 

authority granting to Malaysia government in issuing sharia principles- based 

Government Investment Certificate [18]. Since then, the first Islamic bank in Malaysia 

was established, i.e. Bank Islam Malaysia Berhad(BIMB)on 1 March 1983 under 

Companies Act 1965. The second Islamic bank, i.e. Bank Muamalat Malaysia Berhad, 

was then established on 1 October 1999. This bank was established over the merger 

between Bank Bumiputra Malaysia Berhadand Bank of Commerce (M) Berhad[19]. 

The IBA 1983 was introduced to govern the operations of Islamic Banks in 

Malaysia. It providedBank Negara as Malaysia’s Central Bank, with powers to supervise 

and regulate Islamic banks, similar to the case of other licensed banks. Then, The 

Banking and Financial Institutions Act (BAFIA) 1989, which came into force on 1 

October 1989, provided for the licensing and regulation of institutions carrying on 

banking, finance company, merchant banking, discount house and money-broking 

businesses. In 1996, section 124 of the BAFIA was amended to allow banks licensed 

under this Act to introduce Islamic banking business (1996). 

In an effort to shorten and harmonize the sharia interpretation between banks 

and takaful companies, Central Bank of Malaysia established National Sharia Advisory 

Council (NSAC) on Islamic Banking and Takaful on 1 May 1997 as the highest sharia 

authority on Islamic banking and takaful in Malaysia. The primary objectives of the 

NSAC are to act as the sole authoritative body to advise BNM on Islamic banking and 

takaful operations; to coordinate sharia issues with respect to Islamic banking and 

finance (including takaful); and to analyze and evaluate sharia aspects of new 

products/schemes submitted by the banking institutions and takaful companies [20]. 

Their role and function was further reinforced in the recent Central Bank of Malaysia 

Act (CBMA) 2009.  

While the rulings of the SAC prevail over any contradictory ruling given by Sharia 

Body or committee constituted in Malaysia, the court and arbitrator are also required 

to refer to the rulings of the SAC for any proceedings relating to Islamic financial 

business. Such rulings are also binding. The SACconsists of prominent sharia scholars, 

jurists and market practitioners who are qualified and have vast experience in banking, 

finance, economics, law and the application of sharia, especially in terms of Islamic 

economics and finance. 

Malaysia government has a commitment to develop Islamic finance in Malaysia. 

Therefore, Malaysia government issued some policies to support its realization. The 

policies made by Malaysia government are as follow: 

1. Islamic financial institutions must have sharia experts who work part-time 

2. the counselors have a firm position in the Islamic financial institutions 

3. Islamic financial institutionsshould conduct a full time research and development 

4. Sharia Board should consist of  both Malaysian counselors and international- 

level counselors 

5. Islamic financial institutions should have more discussion programs. 
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Malaysia government’s commitment in promoting Islamic banking system can be 

seen from their continuous plans up to nowadays. Malaysia not only develops dynamic 

sharia banking system in the country, but also starts exporting sharia banking model 

for their neighboring countries. 

Brunei Darussalam 

The first Islamic-based institution emerged in Brunei Darussalam was 

TabungAmanah Islam Brunei (TAIB). It is established to raise funds from people who 

wish to go on pilgrimage to Mecca. In 1993, Island Development Bank, which was at 

first belonged to conventional bank, fully switched into Islamic-based bank namely The 

Islamic Bank of Brunei. Then, in 2005 a great step in Islamic finance occurred, i.e. the 

establishment of Bank Islam Brunei Darussalam (BIBD)as the biggest bank and Islamic-

based financial institution. BIBD is a merger of two local Islamic financial institutions, 

i.e. Islamic Bank of Brunei and Islamic Development Bank of Brunei [21]. 

The first legal product governing sharia banking system in Brunei Darussalam 

was The Islamic Banking Act of Chapter 168 enacted on 2 December 1992. This act also 

governed sharia banking institutions. Then, in 2008, Ministry of Finance introduced the 

Islamic Banking Order in order to expand Islamic banking system in Brunei as well as 

to increase the competitiveness among businessmen by creating a good competition 

level. This regulationis in concordance with the effort to strengthen supervisions and 

regulations of Islamic banking activities. Furthermore, it is also aimed to attract foreign 

bankers to increase overall domestic industry and knowledge as well as local 

businessmen’s experience. 

The Islamic banking Act of 1992 consists of seven sections. The fundamental 

section covers licensing issue, financial requirements, the ownership, business 

restriction, supervision, and control from Islamic banks. Meanwhile, The New 2008 

Order governs Islamic banks in more detail and consists of eleven sections. The main 

core of the text covers similar grounds but is all-inclusive and up-to-date with the ever-

changing banking environment. In addition, this regulation also redefines Islamic 

banking business as a business whose aims and operations are not in contrary with 

Syara rules. This means that the Laws of Islam isaccording to the four major schools of 

AhlusSunnahWalJamaah. From that definition, it is interesting that licensed offshore 

companies (under the International Banking Order 2000) are also now allowed to carry 

on Islamic banking business. Certainly, this brings a distinct advantage because it will 

accelerate Islamic banking growth in Brunei.  

Furthermore, it is also important and fundamental to have a strong support on 

that regulation. In January 2011, a new financial authority namely Monetary Authority 

of Brunei Darussalam (AMBD) emerged. This institution is a merger of some regulatory 

institutions, i.e. Ministry of Finance, the Financial Institutions Divisions, the Brunei 

Currency and Monetary Board, the Brunei Investment Agency, the Revenue and 

International Research Divisions and the Brunei International Financial Centre (BIFC). 

The AMBD acts as a Central Bank of Brunei Darussalam in which its main duties are 

formulating and implementing Brunei’s monetary policies as well as supervising 

Brunei’s financial sector and currency management [22].  

 

DISCUSSION 

There are conflicting statistics about the size and total numbers of Islamic 

financial institutions globally, but the International Financial Services London, a 

financial industry trade group in the U.K. estimates that as of the end of 2007, there 

were 280 Islamic financial institutions globally with total assets of USD729 billion [23]. 

This makes sharia banking industry a very promising industry with a bright prospect 

in the future. Moreover, there is paradigm shift in today’s society in which sharia 

banking is dominated not only by Moslems who are actively involved, but also by non-
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Moslems. This involvement is not only limited as customers or clients, but also as 

bankers. There are some internal factors influencing customers’ decision in choosing 

sharia banks, i.e. (1) perception, (2) cost and benefit, and (3) religion. This indicates that 

spiritual reason has no longer become the main reason, but they perceive the benefits 

of sharia banks so that they finally decide to be sharia bank’s partner. 

Vice versa, non-Moslems businessmen perceive that sharia banking industry 

looks like a very promising gold mine both globally as well as partially in each country. 

Therefore, they indirectly participated in developing sharia banking. Reviewing on those 

things, the future opportunities as well as challenges faced by sharia banking in each 

Southeast Asia sample country should be discussed.  

Indonesia 

As a country with the largest Moslem population, the market share for sharia 

banking in Indonesia is widely opened. This is a chance which should be maximized by 

every banker. Moreover, Indonesia economic condition that is relatively stable, 

abundant natural resources that can be used to support sharia banking industry, and 

especially good and firm regulations issued by government in Indonesian Positive Law 

as well as the collaboration with Indonesian Ulema Council as an entity which has an 

authority to issue fatwa for sharia banking in Indonesia, are sufficient capitals to 

further develop sharia banking industry in Indonesia. 

However, there are still many challenges faced by banking industry in Indonesia 

in order to be more developed. Those challenges are as follow: 

1. Sharia principles as the basis for Bank Indonesia and Financial Services Authority 

are the ones which exist in fatwa IndonesianUlema Council. Thus, they can 

somewhat limit the products or the services of Indonesian sharia banking (i.e. if there 

is a sharia banking’s product or service which is commonly done in international 

community, but IndonesianUlema Council cannot issue its fatwa,  its 

implementation in Indonesia then possibly cannot be occurred. 

2. The challenges of orientation and institution’s alignment, ethics (sharia) or business 

are a constant challenge. 

3. People’s various perceptions about sharia banks can be an obstacle to sharia banking 

development. 

4. Modernity challenges, such as technology crimes and crimes involving banks as an 

escaping or hiding means.  

5. Challenges of various transaction types and instruments as a result of the acceptance 

of sharia banking principles worldwide. 

6. Operationally technical challenges, such as the quality standard of educational 

training institution, teachers and graduates, diversity as well as the extent of human 

resource qualification in sharia realm should be given a greater attention. 

7. The need to expand sharia banking market since it is more limited than those of 

conventional banking. 

Malaysia 

Malaysia is the pioneer of sharia banking in Southeast Asia since it is the first 

country which established sharia bank in 1983. Sharia banking system in Malaysia has 

run steadily and firmly, fully supported by the government through complete 

infrastructure. One of the examples is IFSB, an association of central banks, monetary 

authorities and other institutions that regulates the Islamic financial services industry. 

Established in Kuala Lumpur in November 2002, the board’s members include a strong 

list of international players/bankers. However, they do not easily get satisfied with 

nowadays condition since there are many remaining challenges to be conquered. 
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1. In order to compete with other financial institutions, sharia banking institution 

should always make products and banking service’s innovation to meet market 

demands. 

2. Sharia banking is an alternative banking system for people who do not choose 

conventional banking. Therefore, there are many differences between sharia and 

conventional banking. For that reason, sharia banking should give complete and 

clear information about their features and benefits so that consumers can choose 

the most suitable facilities according to their wishes. 

3. Corporate governance, supervision and monitoring of sharia banking operational 

activities are very crucial things to be done in order to always be in the corridor of 

sharia. 

Brunei Darussalam 

The major population in Brunei Darussalam is Moslem even though they have 

heterogeneous culture. This is one of the capital as well as a very good market share for 

sharia banking industry.Reviewing from its early age, sharia banking industry in Brunei 

has a great opportunity to be more developed. Those opportunities are widely opened 

even though there are many remaining jobs and challenges which have to be noticed, 

such as: 

1. The quite burdensome tax. It is because the tax regulation in Brunei Darussalam 

still refers to the past regulation, i.e. the Stamp Act, Cap. 34 (based on the English 

Stamp Act of 1819) and the Land Code, Cap 34 (enacted in 1909), which potentially 

impede the development of sharia banking. The tax imposes an extra tax for each 

transaction. Thus, a new legal framework is needed for Islamic financial product to 

avoid extra taxation. 

2. Human resources quality needs to be improved so that it can support the 

development of Islamic banking in Brunei. This can be done through formal and 

informal education. Some universities begin to offer relevant majors and courses of 

Islamic banking. Moreover, Brunei’s government policy to open an opportunity for 

foreign bank as well as foreign employees to join Islamic banking industry may also 

be taken. Hopefully, the foreign experts who have adequate knowledge and skills in 

sharia banking can transfer their competence to local human resources. 

3. The limited Islamic financial products in Brunei. Therefore, it is necessary to develop 

product diversification which departs either from local expert’s thinking or adopted 

from foreign expert’s thinking. 

 

CONCLUSION 

The emergence of sharia banking industry in Southeast Asia began in 1983. It 

was pioneered by Malaysia which was then followed by other countries. Even though it 

is initially aimed to facilitate Moslems’ need to get riba-free banking service, it then 

develops into an industry which has a very significant asset involving Moslems as well 

as non-Moslems. There are many things which support its development, such as 

government supports through regulations, supervision and monitoring, the taken 

financial policy, education, and many more. All of those things are really needed 

considering the widely opened opportunities own by sharia banking to further develop. 

Likewise in some countries, the considerable challenges are also still faced by sharia 

banking industry in getting firm position as well as giving maximum contribution for 

the country’s economy.  
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