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Since Indonesia independence, rule of law of land acquisition for the construction of public 
interest changes have been made several times, in an effort to guarantee the land 
acquisition process runs without any hindrance. But always problems arise when the 
community held land acquisition program, particularly with regard to the problem of low 
participation of citizens in decision-making and the emergence of social injustice, as the 
impact of development. Several studies have demonstrated the shortcomings of the 

application of the principle and the principle of land acquisition for the construction. This 
research attempts to study the construction of the principle of participation and the 
principle of social justice in the legal regulation of land acquisition for the construction of 
public interest, how it is applied in acquisition and later reconstruction of these principles, 
which are expected to provide an alternative to enhance legal arrangement. 
This research is a normative and empirical research, which aims to find the truth of the 
law as it is, through the analysis of the substance of law as well as experience in the 
implementation of land acquisition for the construction of public interest. In search of data, 
researchers used secondary data as a key ingredient in the form of regulations and data 
acquisition of land in the construction of toll roads Moker. Besides, the use of primary data 
as support, obtained through interviews with informants purposively, that the 
procurement committee, businesses and residents whose land is affected by the land 
acquisition program. Data were analyzed and constructed to prepare a report of this 
dissertation research. 
The results showed, 1) Translation of the principle of participatory legal arrangements for 

land acquisition has been reflected regulates provisions regarding the principle of 
transparency, principle and the principle of the participation agreement. While the 
principles of social justice is reflected in the principle of public interest, the principle of 
compensation, and the principle of recognition of rights, 2) Application of these principles 
in practice has been done, but there are still many obstacles related to defective rules and 
understanding the actors involved, 3). Seeing some of the weaknesses and shortcomings 
in the implementation of the principle of participation need to be equipped with the 
principles of sustainability, which also contains the principle of openness and 
participation. While the reconstruction of the principles of social justice need to be refined 
to the principle of state responsibility, harmony-balance principle and the polluter pays 
principle. 
Key Words: Land Acquisition, the principle of participatory, the principles of social justice 

Introduction 

As an effort to realize the objectives of the Indonesian state, the government 

continues to carry out the development in the fields. One of an important development 

is the economic field, with many branches. Constitutional basis of economic 

development as stipulated in Article 33 of the Constitution NRI 1945. 

Based on the article, the economic development uses the economic system of 

Pancasila called the system of economical democracy. This concept is called by some 

experts the concept of the welfare state50. In the concept of the welfare state, it has the 

role of an active and responsive in managing and organizing the national of economic 

                                                           
50Rizal Ramli, et. all., 1997, Agenda Aksi Liberalisasi Ekonomi dan Politik di Indonesia, Pusat 

Pengembangan Manajemen (PPM) FE-UII bekerja sama dengan PT. Tiara Wacana Yogyakarta: 

Yogyakarta, hlm. 247.  

mailto:fwiryani2016@gmail.com


 

4
th

International Conference the Community Development in ASEAN ®2017  

 

 

277 
 

development activities. State is demanded to be able to discharge the responsibilities in 

order to ensure the availability of basic welfare services in a certain level for its citizens, 

to realize the people's welfare51. 

The Position and the central role of the state have a role in order to realize the 

welfare of the people in the concept of the welfare state. The Country was given an 

authority in order to rule the earth and water and natural resources contained therein 

and the production branches which are important for the country and dominate the life 

of many, for the welfare of the people. The state authority is known as the State's Rights 

(HMN). 

The Constitutional Court in a decision of judicial review of Law No. 20 of 2003 on 

the Electricity52, in the conjunction with Law No.22 / 2001 on Oil and Gas53, Law No. 7 

of 2004 on Water Resources54, has interpreted HMN includes five sense, ie; (1) The State 

formulates  the policies (beleid), (2) including the making of an arrangements 

(regelendaad), (3) maintains (bestuurdaad), (4) managing (BEHEER daad), and (5) 

supervision (toezichthoudendaad ) for the purpose of the prosperity of the people55. 

Based on the principle of the HMN, the state has an authority to regulate the 

allocation and use the land, including for the construction of public interest is derived 

from a free state land or land that is privately owned. 

In other hand, sociologically and anthropologically, the land is also as a basic 

human need. Since birth, the human needs the land for a place of life even to the death, 

they also need the land for the last resting place. Cosmologically, land becomes a place 

where they live, a place where they come from and where they are going to go. Soil is a 

natural resource that has economical value and cultural significance, social, political, 

and defense and security. The relationship between humans and the land are relative 

relationship that is enduring, because there may be no relationship between man and 

land56. 

It is really important of soil for human beings, so the land ownership is protected 

by human right (HAM) which is protected in the Deklarasi Umum Hak Asasi Manusia 

(DUHAM), in particular Article 17.1 and 2, and Article 30. In the constitutional 

protection of property rights stipulated in the Constitution of this land NRI 1945 H 

Article 28 paragraph (4). NRI UDHR and the Constitution of 1945 regulate the right of 

everyone to have private property rights and property rights must not be taken over 

arbitrarily by anyone ". However, besides the land ownership rights are recognized as 

human rights, it also has a social function57. Therefore, the land rights can be revoked 

                                                           
51Jimly Asshiddiqie, 2006, Hukum Tata Negara dan Pilar-Pilar Demokrasi, Penerbit Konstitusi Pers: 

Jakarta, hlm. 148-149 

52Putusan Mahkamah Konstitusi Nomor 001-021-022/PUU-I/2003 

53Putusan Mahkamah Konstitusi Nomor 002/PUU-I/2003 

54Putusan Mahkamah Konstitusi Nomor 058-059-060-063/PUU-II/2004 

 

55Disarikan dari http://www.hukumonline.com/berita/baca/hol18835/mk-hapus-frase-di-muka-

sekaligus-; diakses tanggal 25-05-2011; dan http://arfpgmi.blogspot.com/2009/01/penafsiran-konsep-

penguasaan-negara.html, diakses tanggal 25-05-2011. 

56Iman Soetiknjo, 1987, Proses Terjadinya UUPA, Gadjah Mada University Press: Yogyakarta: hal 13 

57Pasal 6 undang-undang nomor 5 tahun 1960 yang disebut juga dengan Undang-Undang Pokok Agraria 

menyatakan bahwa “semua hak atas tanah mempunyai fungsi sosial”.Pasal 6 undang-undang nomor 5 

http://www.hukumonline.com/berita/baca/hol18835/mk-hapus-frase-di-muka-sekaligus-
http://www.hukumonline.com/berita/baca/hol18835/mk-hapus-frase-di-muka-sekaligus-
http://arfpgmi.blogspot.com/2009/01/penafsiran-konsep-penguasaan-negara.html
http://arfpgmi.blogspot.com/2009/01/penafsiran-konsep-penguasaan-negara.html
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by the State to the public interest, but the right holder shall be compensated viable as 

a form of recognition and protection of human rights. 

There are three (3) legal instruments which are as the basis of the state in order 

to acquire land for the construction of public interest, namely the private legal 

instruments (privatrecht), instrument of public law (publicrecht) and a mixture of legal 

instruments (gemeenschapelijkrecht). Private law instruments are done by the through 

the mechanism of transitional land rights based on an agreement. Public law 

instruments also are done by the through the mechanism of disenfranchisement, while 

a mixture of legal instruments is done through the mechanism of land acquisition. 

Legal instrument of acquisition of land for the public interest development that 

most often cause the problems is the mechanism of land acquisition (a mixture of legal 

instruments). These problems are at the judicial aspect and the implementation of land 

acquisition. The Problems is related to the application of the principle of participation, 

namely (1) it has not arranged the mechanism of the development of public interest, (2) 

the blurring of development criteria for the public interest, (3) the lack of clarity about 

the rules of the system, and (4) the mechanism of access to information and public 

participation in land acquisition58, (5) setting deliberations are inconsistent with the 

essence of deliberation59. The problem of juridical related to the application of the 

principle of fairness among others, (1) not all the losses that occur as a result of land 

acquisition objects for damages60, (2) that the exclusion form and redress mechanisms 

make the communal land61 and (3) appointment of the institutions consignment not 

exactly62. Juridical problems of land acquisition arrangements are related to the 

principle of participation and social justice can be viewed from a judicial review of Law 

No. 2 of 2012 to the Constitutional Court (MK), as the Constitutional Court Decision 

Number: 50 / PUU-X / 2012, No. 42 / PUU XII / 2014 and No. 88 / PUU-XII / 2014. 

Root causes are related to guarantee the increased prosperity Landowners who 

are at the core of social justice. One of the causes of the lack of collateral and the 

realization of improving the welfare of land owners is a lack of regulation and 

implementation of the participation of land owners in land acquisition activities. 

Landowner participation in land acquisition affects the welfare of owners after the land 

acquisition. 

 Land acquisition for the construction of public interest does not meet the principle 

of participation and social justice impacts on welfare decline Landowners who have 

volunteered their land, conflict horizontally and structural conflict and delay or failure 

                                                           
tahun 1960 yang disebut juga dengan Undang-Undang Pokok Agraria menyatakan bahwa “semua hak 

atas tanah mempunyai fungsi sosial”. 

58Dikutip dari Jurnal keadilan, vol. 4 no. 3 tahun 2006/2007, Pusat Kajian Hukum dan Keadilan: Jakarta, 

hlm2-3; dan Maria S.W. Sumardjono, 2007, Op. Cit.,hlm. 104-105; serta dalam 

www.suarapembaharuan.com/News/2005/06/09/Utama/ut01.htm, diakses tanggal 9 Nopember 2005. 

59Jurnal Keadilan, 2006, Op. Cit.,hlm 2-4 

60Jurnal Keadilan 2006, Ibid hlm. 3; dan Maria S.W. Sumardjono, 2007, Op. Cit., hlm. 87-89 dan 103-104; 

serta Maria S.W. Sumardjono, 2008, Op. Cit., hlm. 261-262. 

61SyafruddinKalo, “Reformasi Peraturan dan Kebijakan Pengadaan Tanah Untuk Kepentingan Umum”, 

dalam Jurnal Hukum Bisnis volume 24 nomor 1, 2005, Yayasan Pengembangan Hukum Bisnis: Jakarta, 

hlm. 88. 

62Jurnal Keadilan, 2006, Op. Cit,.hlm..3-4; Kondarus, “Quo Vadis Perpres No. 36 Tahun 2005”, dalam 

Jurnal keadilan vol. 4 no. 3, Op.Cit. hlm 29-30; dan Maria S.W. Sumardjono, 2007, Op. Cit.,hlm.105-

106. 

http://www.suarapembaharuan.com/News/2005/06/09/Utama/ut01.htm
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of the implementation of development for public interest. Thus, the resulting in less 

than optimal less social welfare will be realized. 

In connection with the complexity of the problem of land acquisition for the 

construction of public interest, then it is very important to be done the research and the 

assessment of the arrangements and the procurement of land for implementation of 

development for public interest that meets the principle of participation and social 

justice. So this study may contribute to the improvement of pattern arrangement is 

better, and more sustainable. 

The formulation of research problems and this study are: 

1. How does the development of the application of the principle of participation 

and social justice in the legislation for the implementation of land acquisition for the 

construction of public interest? 

2. How does the application of the principle of participation and social justice in 

acquisition of land for the construction of Mojokerto toll road Kertosono (MOKER)? 

3. How does the setting and implementation of land acquisition for the 

implementation of development for public interest that meets the principles of 

participatory and social justice? 

Research Method 

The type of this research is the first thing in order to study the problems of 

normative legal research and to study the problems both used an empirical legal 

research. 

The normative legal research is conducted by the literature researches of 

secondary data in the form of primary legal materials, secondary law and tertiary legal 

materials that regulate or reviewing related on the land acquisition. Furthermore, the 

data were analyzed using content analysis combined with the historical-comparative 

analysis. 

The Location of empirical legal research is the land procurement for development-

Mojokerto toll road Kertosono (MOKER) located in Jombang and Mojokerto, East Java 

Province. Primary data were collected by observation, interview and document tracking 

land acquisition for the construction of toll roads MOKER. The data is then analyzed 

using qualitative descriptive analysis. The results of the analysis of primary data and 

secondary data analysis combined with prescriptive and hermeneutics to find the 

setting and implementation of land acquisition for the implementation of development 

for public interest that meets the principles of participatory and social justice, answered 

the third issue, this research. 

Analysis 

In this section there are several descriptions that becomes a core of the study is 

about: 1) the basic theory of participation and the theory of social justice that is used 

to find the limits of conceptual and operational constraints the principle of participation 

and the principle of social justice which is used as the blade analysis in setting up and 

implementation of the procurement of land for development to public interest; 2) 

Analysis of the development of the application of the principle of participation and social 

justice principles in legislation regarding land acquisition for the construction of the 

public interest; 3) Analysis of the application of the principle of participation and the 

principle of social justice in acquisition for toll road construction MOKER; and 4) The 

arrangements and the procurement of land for implementation of development for 

public interest that meets the principle of participation and social justice. 

1. Basic Theory of Participation and Theory of Social Justice 
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Basic theory of participation that is used is the theory of participation is a 

partnership according Cormick, Theory Eight rungs on the Ladder of Citizen 

Participation (eight ladder of public participation), especially in sixth in that partnership 

(partnership) by Sherry R. Arnstein and democratic participation by Verba , 

Public Participation nature Cormick partnership by the general public and policy 

makers officials whose positions are equal partners in discussing, problems, find 

alternative solutions and to discuss a joint decision63. Sherry R. Arnstein interpret 

partnership participation (partership participation) as a community together policy 

makers have the ability to make decisions together64. The verb defines the democratic 

participation as participation gives opportunity for the public to influence decisions 

concerning the lives of the people concerned65. 

 Based on the theory of participation, then discovering the limits of conceptual 

participation in this study is the role of an active or partnership (partnership) of the 

landowner / "Party Entitled" in decision-making at every stage of land acquisition for 

the construction of public interest from the planning stage of land acquisition up to the 

post-stage land acquisition or the phase of monitoring and evaluation (control) to 

control, ownership, use and utilization of land acquisition results to increase acceptance 

and reducing resistance from landowners. 

Participation includes restriction Operational Guarantees of access to information 

and the role of the owner / "Party Entitled" in decision-making on land procurement for 

public interest development. Access to information satisfies the principle of participatory 

if the information provided are complete, understandable, timely, and no assurance of 

receiving information. The role of the owner / "Party Entitled" in the decision on the 

land acquisition process to meet the principles of participatory if it is included in the 

category of participation is a partnership, that is the active participation of the owner / 

"Party Entitled" in making decisions collectively. 

As for the theory of justice as the basis of the study and this study is the theory 

of social justice by John Rawls and corrective justice theory of Maria S.W. Soemardjono. 

According to Rawls, a theory of justice that is both a theory of justice that are 

contracts that guarantee the interests of all parties in a fair or justice as fairness is a 

theory of justice that are contracts that guarantee the interests of all parties fairly, which 

give priority to guarantee the stability of human life and the balance between private life 

and life together66. John Rawls divides into two, namely the principle of fairness general 

principles and specific principles67. The principle of equal freedom as much as possible 

                                                           
63Bahan tersedia dalam http://www.elaw-ino.org/Peran%20serta.htm, diakses tanggal 25 Mei 2011. 

64Mas Achmad Santosa, 2001, Good Governance  Hukum Lingkungan, ICEL: Jakarta, hlm 138. 

65Ibid, hlm 138 

66Ginting, Lowryanta, 2003, “Tinjauan Kritis Terhadap Keadilan Menurut Pandangan Para Filosof”, 

Dalam Jurnal Tata Negara Vol. 1 No. 1, Juli 2003, Jakarta: Pusat Studi Hukum Tata Negara Fakultas 

Hukum Universitas Indonesia, hlm. 6-10. 

67Damanhuri Fatah, “Teori Keadilan Menurut John Rawls”, dalam Jurnal TAPIs Vol. 9 No. 2 Juli-

Desember 2013,https://ejournal.radenintan.ac.id/index.php/TAPIs/article/.../231, diakses tanggal 8 Juli 

2016, hlm. 35; Mawardi, Keadilan Sosial Menurut John Rawls, dalam 

http://repository.uinjkt.ac.id/dspace/bitstream/123456789/4263/1/MAWARDI-FUH.pdf, diaksestanggal 

8 Juli 2016, hlm. 60; Anil Dawan, “Keadilan Sosial: Teori Keadilan Menurut John Rawls Dan 

Implementasinya Bagi Perwujudan Keadilan Sosial Di Indonesia”, 

dalamhttp://www.seabs.ac.id/journal/april2004/Keadilan%20Sosial-Teori%20Keadilan%20Menurut%20  

John%20Rawls%20Dan%20Implementasinya%20Bagi%20Perwujudan%20Keadilan%20Sosial%20Di%2

0Indonesia.pdf, diakses tanggal 8 Juli 2016, hlm. 3. 

http://www.elaw-ino.org/Peran%20serta.htm
https://ejournal.radenintan.ac.id/index.php/TAPIs/article/.../231
http://repository.uinjkt.ac.id/dspace/bitstream/123456789/4263/1/MAWARDI-FUH.pdf
http://www.seabs.ac.id/journal/april2004/Keadilan%20Sosial-Teori%20Keadilan%20Menurut%20%20%20John%20Rawls
http://www.seabs.ac.id/journal/april2004/Keadilan%20Sosial-Teori%20Keadilan%20Menurut%20%20%20John%20Rawls
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(principle of greatest equal liberty) is a general principle of fairness. As for the particular 

principle of justice that is the principle of creating justice consists two principles, 

namely the difference principle and the principle of fair equality of opportunity. Core the 

principle difference is that social and economic differences must be set in order to 

provide the greatest benefits for those most disadvantaged. The term socio-economic 

differences between principle of distinction leads to inequality in a prospect to get the 

basic elements of welfare, income, and authority. Meanwhile, the principle of fair 

equality of opportunity shows them that at least have the opportunity to achieve 

prosperity prospects, opinion and authority. These shall be given special protection. 

This means that social justice must strive for two things. First, make corrections and 

improvements to conditions of inequality experienced by presenting the weak social 

institutions, economic, and political empowerment. Second, any rules must position 

itself as a guide to develop policies to correct the injustice suffered by the weak68. 

According to Maria S.W. Sumardjono, justice is not static, but a dynamic process 

that is constantly moving between various factors, including equality or equality itself69. 

In fact, there are differences in terms of capabilities or services and the needs of each 

person. In certain circumstances there are people who have needs (especially basic 

human needs) is greater when compared to others, but the ability to acquire less, it 

would require special treatment as long as it can be justified. This is what is meant by 

the meaning of corrective justice (justice or positive corrective justice) by Maria S.W. 

Sumardjono70. 

Corrective justice if it is associated with an appropriation of material which human 

rights are in the form of compensation payment that is equivalent to the state before 

their rights are reduced or taken, such that he would not be degraded welfare. It is a 

form of homage to the person. 

Referring to the concept of social justice and fairness corrective John Rawls Maria 

S.W. Sumardjono, then limit the conceptual to social justice in the procurement of land 

for the construction of public interest in this study, namely justice contractual scheme 

that ensures a balance between the interests of the land owners and the public interest 

to provide the greatest benefits for the landowner, so the stability of the life of the owner. 

From the conceptual boundaries of justice, it can be found two elements of social 

justice operational constraints, namely: their welfare, sustainability of economic life for 

Owners / "Party Entitled"; and the guarantee of access to justice (Access to Justice). 

The concept of participatory and social justice noted above, is a concept embodied 

in the principle of national economic development using the principles of Pancasila 

democracy, as stipulated in the Constitution NRI 1945. 

2. Analysis of Participatory Development of the Application of Principles of Social 

Justice and the Rule of Legislation Concerning Land Procurement for 

Development for Public Interest 

The application of the principle of participation is seen from the aspect of access 

to information and the role of the owner / Party Entitled in decisions on land acquisition 

activities experienced growth greater increases meet the principle of participation. Law 

                                                           
68Ahmad Zaenal Fanani, “Teori Keadilan dalam Perspektif Filsafat Hukum dan Islam” tersedia, dalam 

www.badilag.net/data/artikel/wacana/ukum islam,  diakses tanggal 6 Oktober 2010. 

69Sumardjono, Maria S.W., 2005, Kebijakan Pertanahan Antara Regulasi dan Implementasi, Penerbit 

Buku Kompas: Jakarta, hlm. 175. 

70Ibid, hlm. 175-176; dan lihat pula dalam Ismail, Nurhasan, 2006, “Perkembangan Pilihan Kepentingan, 

Nilai Sosial Dan Asas Hukum Dalam Hukum Pertanahan”, dalam Mimbar HukumVolume 18, Nomor 3, 

Oktober 2006, Fakultas Hukum Universitas Gadjah Mada: Yogyakarta, hlm. 368-369. 

http://www.badilag.net/data/artikel/wacana
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No. 20 of 1961 only regulate the principle of participation in planning activities 

disenfranchisement in partnership with representatives of local legislators in approving 

the Master Plan for Regional Development. This is understandable given the Law No. 20 

of 1961 is an instrument of public law that does not require an agreement from the 

owners / Party Entitled. DI No. 15 of 1975 organizing principle of participation that is 

consultative only on the identification and inventory as well as the determination of 

damages to conduct discussions alone. Presidential Decree Number 55 Year 1993 and 

Presidential Decree No. 36 Year 2005 jo Presidential Decree No. 65 of 2006 set the 

principle of participation is almost the same, namely the identification and inventory to 

meet the principles of participatory nature of partnerships; Activity determination of the 

construction site to meet the principles of participatory nature of partnership is 

representative members of parliament; conduct discussions determination of 

compensation to meet the principles of participatory or consultative partnership that is 

generated depending on whether or not an agreement in the meeting. In Act No. 2 of 

2012, planning activities of land acquisition, determination of the construction site, as 

well as the identification and inventory to meet the principles of participatory nature of 

partnerships. The activities of deliberation determination of compensation to meet the 

principles of participatory consultative. 

Based on a review of all regulations governing land acquisition for the construction 

of public interest. That all land procurement rules do not regulate the principle of 

participation in assessment activities for damages. Monitoring and evaluation of the use 

and utilization of land after land acquisition is only regulated in Law Number 20 of 1961 

alone. Though this activity is important, given empirically contained use and 

exploitation of land that did not fit with their procurement of the land. 

Based on these descriptions, it can be argued that the assessment and 

determination of deliberation indemnity is an activity that greatly affects the welfare of 

owners / Party Entitled, does not meet the principle of participation. 

While the core of the principle of social justice is to increase the welfare of owners 

/ Party Entitled in land acquisition. All land procurement regulations tend to result in 

a decrease in the welfare of owners / Party Entitled and yet ensure stability let alone 

improving the welfare of owners / Party Entitled after land acquisition. This occurs 

because not all forms of immaterial damages awarded damages. In general, an increase 

in land acquisition arrangements to establish social justice. Act No. 20 of 1961 and Law 

No. 2 Tahun2012 provide compensation to the owner and not the object owner for land 

acquisition and compensate the material and partly immaterial losses. The DI No. 15 of 

1975, Presidential Decree Number 55 Year 1993 and Presidential Decree No. 36 Year 

2005 jo Presidential Decree No. 65 of 2006 only provides compensation which was 

material only. Non-fulfillment of the principle of participation in the assessment and 

determination of compensation deliberations resulted in non-compliance increased 

prosperity Owner / Party Entitled. 

Setting legal effort Owner / Party Entitled to the decision of land acquisition that 

meets the principles of justice is simply set on Act No. 20 of 1961 and Law No. 2 of 2012 

due to legal actions filed with the official decision-makers; the final decision is made by 

an independent judiciary whose decisions are final and binding. 

Legal remedy of appeal Owner / Party Entitled to the decision in the procurement 

of land experienced more equitable development. This is seen in setting legal remedy of 

appeal filed with the Land Procurement Committee and Head of the region derived from 

the government as well as agencies that require the land to the Law No. 20 of 1961 to 

the time of Presidential Decree No. 36 of 2005 be terminated by the judiciary is 

independent and free interference from other state institutions based on Act No. 2 of 

2012. So the access to justice is only fulfilled by the Act No. 2 of 2012 alone. 
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3. Analysis of the Application of Participatory and Social Justice Principles in 

Implementing the Land Acquisition for Toll Road MOKER 

In an effort to explore how does the application of the principle of participation 

and social justice in the implementation or operation of the rules, the researchers 

conducted an empirical study. In this case, the research carried out on the 

implementation of the land acquisition for the construction of public interest, namely 

the construction of Mojokerto toll road Kertosono, called Toll MOKER. 

Generally, it was found that in the procurement of land for the construction of the 

toll road did not meet the principle of participatory MOKER. This is apparent from the 

lack of access to information and participation of owners / Party Entitled particularly 

on land acquisition planning activities, measurement and installation of enclosure Row, 

determining the location of development, the establishment of the Land Acquisition 

Committee and assessment activities for damages. The role of the owner / Party Entitled 

determination of compensation in the deliberations held officially by the Land 

Acquisition Committee is only informative and consultative. 

The role of the partnership is only found in the identification and inventory of the 

object and the subject of land acquisition. The role of the partnership in a discriminatory 

manner in the conduct discussions are held personally among informants from the 

Investor with mostly owner / Party Entitled selected specifically discriminatory. So the 

procurement of land for the construction of toll roads MOKER not meet the principle of 

participation, except for the identification and inventory of the object and the subject of 

land acquisition. 

Losses, which is the object of compensation covers material damage and some 

non-physical losses can be compared with the value for money. Forms of material loss 

as the object of compensation includes land belonging either already certified or not 

certified, Cash Land Village (TKD), buildings, plants and objects relating to the ground. 

Forms of non-physical damages that can be compared with the value for money which 

is the object of restitution covers the rest of the land, building the rest of the unworthy 

utilized, the cost of moving house and the cost of renting temporary home. As for the 

non-physical damages that can be compared with the value of other currencies such as 

the loss associated with the loss or reduction of income sources / job losses because 

over the profession, taxes and the cost of transfer of rights to purchase replacement 

land and compensation waiting period is not included in the object of damages. 

The compensation is only awarded to owner’s object of damages alone. Other 

interested parties such as the charterer or serf or users of land, buildings as the subject 

of compensation recipients. 

The basis for determining compensation in the region of Jombang created by 

appraisal in 2007 for awarding damages to 2014. The region Mojokerto based on the 

appraisal in 2012 that it should only be valid up to one year (last in 2013). So that an 

assessment is out of date does not reflect the real value at the time of awarding damages. 

This assessment has the potential to lower the welfare and survival of owner / Party 

Entitled. 

In the region of Jombang, people / group of people, in addition to receiving 

compensation formally are established by the Land Acquisition Committee, they also 

receive compensation in addition to the investor based on consultation and personal 

(negotiations) which amount at least equal and some have received an additional two 

times of compensation set by the Procurement Committee soil. 

Parties who object to the amount of compensation set by the Land Procurement 

Committee file an objection to the Regents and Governor. Those who filed an objection 

is usually the person who is not being consulted in Personal. Based on the results of 

land acquisition documents, all the objections raised, it was decided by the village chief's 

decision confirming the Land Acquisition Committee. This proves not independent Land 

Acquisition Committee and the Regent / governor. Those favoring the government 
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agencies that need soil and investors only. Furthermore, the Land Acquisition 

Committee indemnity deposit money to the District Court that the costs are borne by 

the landowner. After waiting several months for damages in court was not taken, and 

had been told three times, then the execution / forced demolition. 

This condition indicates that the implementation of land acquisition for the 

construction of toll roads MOKER does not meet the principles of justice, because the 

resulting decrease welfare owner / Eligible parties and does not guarantee justice to not 

land owners but who suffered losses as a result of the implementation of land 

acquisition. 

4. The Setting and Implementation of Land Procurement for Implementation of 

Development for Public Interest That Meets Principle of Participatory and 
Social Justice. 

 

Based on the results of the study on the application of the principle of 

participation and the principle of social justice in the legislation on land acquisition for 

the construction of public interest and in the procurement of land for the construction 

of toll roads MOKER, then it should adjust and the procurement of land for 

implementation of development for public interest needs to be done an improvement. 

Especially against Law No. 2 in 2012 on Land Procurement for Development for Public 

Interest. The consummation of the need to include the principle of participation and 

social justice, as offered by the researchers as follows: 

a. Arrangements for the land acquisition for the construction of a 

participatory public interest, as the basis for the implementation of land 

acquisition include: 

1) It is necessary to amend the explanation of the principle of openness into; 

"Procurement of land for public interest development implemented by providing 

access to information that is accurate, complete, honest, easy, fast / timely and non-

discriminatory for the public to obtain information relating to the Land Acquisition." 

2) It is necessary to amend the explanation principle of participation into "every owner 

/ Party Entitled to be guaranteed and facilitated to participate directly, actively with 

the principle of partnership in decision-making related to land acquisition for the 

construction of public interest, from planning to development activities held." 

3) Improving the provision and procurement processes Appraiser Appraiser services and 

decision-making mechanisms involving owner / Party Entitled / proxy on a 

partnership basis and sedajad. Add conditions before making judgments there 

delivery of basic information and how the assessment will be made to the Institute of 

Land and owner / Party Entitled. Changing the basis of assessment into 

consideration in the deliberations determination of damages. 

4) Set that a deal be made if you materially actually have an agreement. The agreement 

binds only the parties to the agreement alone. 

b. The setting for the development of land acquisition for public interest of 

social justice, as the basis for the implementation of land acquisition 

include: 

1) The operation and management of development activities in the public interest 

through the mechanism of land acquisition, can only be implemented by the 

government, local government, state and / or local government. 
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2) Assign all development activities for the benefit of the public managed by the state / 

local enterprises is a field activity / business which was closed to investment, so 

there should be no privatization of the state / local enterprises such. 

3) To declare null and void acts carried out by the privatization of state / local 

enterprises and provide criminal and administrative sanctions to all parties involved 

in decision-making and the privatization process. 

4) BUMS allowed to do the business used in the field of activities as mentioned in Article 

10 letter b to the letter r, provided that: 1) Acquisition of land is not through the 

mechanism of land acquisition, but the mechanism of an instrument of private law 

based on the principle of agreement and freedom of contract with the owner; 2) 

Because of the development activity in principle to the public interest as an effort to 

accelerate the realization of welfare of the people of Indonesia, the permits issued by 

the government and / or regional governments, automatically as an investment of at 

least 30% and become the common property of the government and local government; 

3) Against such investments, the government and the local government as a whole 

has special voting rights / exclusive of 51%. With so central and local government 

can control the strategic decisions of BUMS that the public interest; 4) Add the 

sustainability principles that include dimensional preservation of the function and 

benefits of efficient and effective manner; and 5) Implementing Procurement of land 

required to explain the legal remedy of appeal in detail, complete and clearly should 

be done by the owner / Party Entitled do not approve indemnification and shall 

facilitate them to register objections to the Court in accordance with the time limit 

specified and at the expense of the country. 

5) Changing "Sustainability Principles" to "Principles Sustainability and Sustainability" 

6) The State guarantees citizens' rights to good living environment and healthy and 

prevent pollution and / or damage to the environment 

7) Adding to the "principle of harmony and balance" and "polluter pays principle" 

8) Replace all the material and immaterial damages suffered by the owner and not the 

owners who suffered losses due to land acquisition. 

9) Redefining "space above ground and underground" in accordance with legal 

requirements related to the development of information technology, 

telecommunications and aviation. The next set firmly and clearly that ensure the 

redress disadvantages. 

10) The need assessment taking into account the potential increase in market value due 

to land acquisition. 

11) Provide a guarantee provision of all forms of immaterial loss in money, and skills as 

well as the facilitation of business, if concerned is a loss of a job / source of income. 

12) Need an alternative replacement residential house, in the form of land consolidation 

13) Assessment and awarding damages the building is not necessary depreciation or 

depreciation on buildings. 

D. Conclusion  

 Through this study has theoretical implications as follows: 

1. The normative regulation regarding the land acquisition for the construction of public 

interest does not support the principle of participation, with the fact that: a) lack of 

access to information that is accurate, complete, honest, easy, fast / timely and non-
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discriminatory nature and the role of partnerships in decision on the assessment and 

decision-making restitution; b) setting artificially deliberation that is incompatible 

with the nature of the deliberations. 

2. The Regulation on the land acquisition for the construction of the public interest does 

not meet the principles of justice, to the fact that: 

a. The provisions concerning the involvement of Private Owned Enterprises (BUMS) 

on the concept of public interest is not in accordance with the principle of HMN 

as stipulated in Article 33 paragraph (2) and (3) the Constitution NRI 1945, 

obscures the meaning of public interest, namely the balance between private 

interests and public interests, wounding Landowners sincerity and sense of 

justice. 

b. It does not support an increase in the welfare of owners / Party Entitled. This is 

apparent from the provisions concerning: The cost of the transition and the 

property tax replacement, compensation for waiting time and emotional loss 

(solatium) is not the object damages; The compensation is only awarded to 

owners object of compensation, while not the owners who suffered losses due to 

the land acquisition is not entitled to compensation. 

c. This lack of regulation guarantee protection of the environment and future 

generations. 

3. Empirically, The land acquisition for the construction of public interest does not 

support the principle of participation, with the fact that: a) lack of access to 

information that is accurate, complete, honest, easy, fast / timely and non-

discriminatory nature and the role of the partnership in decision decisions on 

assessment and decision-making restitution; b) Deliberation is done artificially 

incompatible with the nature of the deliberations. 

4. The Acquisition of land for the construction of toll roads MOKER also does not meet 

the principles of fairness, by the fact that: a) the value of damages were not able to 

buy a replacement property to match, so it can reduce the welfare of owners; b) legal 

action filed with the Head of the Region are not independent; c) the application of a 

consignment of improper compensation are used as a basis in the execution of 

evictions of land and / or buildings. 

Therefore, to reduce or eliminate the problems arising out of the land acquisition 

for the construction of public interest and ensure the protection of the rights of owners 

/ Party Entitled, the author recommends to the Government to amend Law No. 2 of 

2012, with enter the settings for the land acquisition for the construction of public 

interest that meets the principle of participation and social justice. 
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